
STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the PetLtion
o f

Fue l  Boss ,  Inc .

for Redetermlnation of a Deficiency or Revisl"on
of a Determlnatlon or Refund of Corporatl.on
Franchlse Tax under Article 9A of the Tax Law for
the  F isca l  Years  Ended 11 /30 /79-LL l30 l8L .

AFFIDAVIT OF MAILING

State of New York

County of Al-bany

Davl.d Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
2lst  day of August,  1985, he served the withln not ice of Decision by cert i f led
nal l  upon Fuel Boss, Inc.,  the pet i t loner in the wlthln proceedlng, bY
encJ-osing a true copy thereof Ln a securely sealed postpaid wrapper addressed
as fol lows:

Fue l  Boss ,  Inc .
1 1 0  E .  5 9 t h  S t .
New York, NY 10022

and by deposlting same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the excLusive care and custody of the United States Postal-
Servlce within the State of New York.

That deponent further says that the said addreasee is the petl-tioner
herel-n and that the address set forth on sald wrapper ls the last known addrese
of the pet i t ioner.

Sworn to before me thl.s
21s t  day  o f  August ,  1985.

adninl"ster ob
I
s
7 4pursuant to Tax Law section



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
o f

Fue l  Boes ,  Inc .

for Redet,ermination of a Deficl"ency or RevisLon
of a Determinatton or Refund of Corporation
Franchl-se Tax under Article 94 of the Tax Law for
the  F iscaL Years  Ended IL l30 l79-L I /30 l8 l .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says
of the State Tax Comrnlssion, that he ie over 18 years o
21st day of August,  1985, he served the within not ice o
mail upon Mark A. Berlln, the representatl"ve of the pet
proceeding, by enclosing a true copy thereof in a aecur
rf,rapper addressed as follows1

Mark A. Berlin
Schulman, Berlin & Davls
150 East 52nd Street
New York, NY 10022

FFIDAVIT OF UAILING

that he is
age, and
Decision

tloner in
y sealed

reesed wrapper in a
Unlted States PostaL

the representative
sald wrapper is the

an employee
that on the
by cert l f ied
the withln
postpaLd

and by deposlting
post off ice under
Service wlthin the

That deponent
of the pet i t loner
last known address

same enclosed ln a postPald properly
the exclusive care and custody of the

State of New York.

further says that the sal,d addressee
hereln and that the address set forth

of the representat ive of the pet i t i

1s
on
e t

Sworn to before ne thl-s
21s t  day  o f  August ,  1985.

lster oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

August  21,  1985

Fuel  Boss,  Inc.
110  E .  59 th  S t .
New York, NY L0022

Gentlemen:

Please take not ice of the Declslon of the State Tax
herewith.

You have now exhausted your right of revlew at the
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedl.n
adverse decision by the State Tax Commiesion may be Lns
Article 78 of the Civll Practice Law and Rules, and mus
Supreme Court, of the State of New York, Al-bany Countyr
date of thls not ice.

Inqulrles concerning the computation of tax due or ref
with this declston uny be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly

STATE TAX

Petitioner I s Representative
llark A. Berll.n
Schulman, Berl-ln & Davie
150 East 52nd Street
New York, NY 10022
Taxl-ng Bureaurs Representatl,ve

isslon enclosed

istrat lve 1evel.
ln court to review an

ltuted only under
be comenced ln the
thin 4 months from the

allowed in accordance

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

FUEL BOSS, INC.

for Redetermlnat ion of a Def lc iency or for
Refund of Corporatlon Franchise Tax under
Artlcle 9-A of the Tax Lav for the FLscal Years
Ended November 30, 1979 through November 30,
1 9 8 1 .

10022, filed a petltion for redeterminat,ion of a deflc

corporat lon franchise tax under Art lc le 9-A of the Tax

offices of the State Tax Conmission, Two World Trade Ce

York, on Aprl l  4,  1985 at 2245 P.M'.  Pet i t loner appeare

Esq. The Audit  Divtsion appeared by John P. Dugan, Esq

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audit Dlvision properly denied petitio

corporation franchise tax reports on a comblned basis f

ended November 30, 1979, 1980 and 1981.

pet i t ioner,  Fuel-  Boss, Inc.,  f i led comblned New York St

tax reports with lts wholly-owned subsldiary, National

("Nat ionalrr)  and Nationalts whol ly-owned subsidiar l ,  Fu

Pet i t ioner ,  Fue l  Boss ,  Inc . ,  110 East  59 th  S t ree t , New York, New York

DECISION

y or for refund of

for the f iscal  years

ter, New York, New

by Mark A. Berlin,

(Lawrence A. Nenman,

r permlssion to fl.le

the fl.scal yeare

te corporatl.on franchlse

rgy Reduction Corp.

Boss Electr ic,  Inc.

ended Novenber 30, 1979 through November 30, 1981 (Ft le Nos.  44566 and 46166) .

A hear ing was held before Danie l  J .  Ranal lL ,  Eear Off icer ,  a t  the

FINDINGS OF FACT

I. For fLscal years ended November 30, 1979 th November  30 ,  1981,



than thirty (30) days after the close of your taxable . As prior permission

-2-

( ' rElectr icrr) .  Pet l t ioner did not make a wri t ten regues

Costmission for perml.ssion to file on a combined basls.

2. On October 28, 1983, the Audit  Divis ion lssued

deflciency pursuant to Artlcle 9-A of the Tax Law as fo

Add
Year Ended Tax Interest

Noveurbe r  30 ,  L979  $  18 ,215  .00  $  I , 722 .6L  $
November  30 ,  1980  $77 ,512 .00  $30 ,529 .60  $2 ,
November  30 ,  1981  $42 ,448 .00  $ I0 ,672 .2L

3. Statenents of audit adjustment issued Decenber

1983 expJ-ained that,  I ' In accordance with New York State

Sect ion 6-2.4r permlssion to f i le a combined report  mus

had not been obtained, your tax has been computed on an

adJustments made by the Audlt Divlsion rf,ere not raised

as an equipnent broker. Natlonal was engaged by petit

agent and also as the exclusive selllng agent retained

appolnted by each l icensee to promote, market,  distr ibu

units for each l icensee. Nat ional purchased the units,

and charged pet l t ioner for the instaLLat ion. Nat lonal

of the State Tax

three not lces of

lows:

t ional
Total

6 .48 $ 27 ,484 .09
$ 110,  366 ,96
$ 53 , r2O.2L

25.36

10, 1982 and September 2,

Franchise Tax Regulatlon

be requested not later

r as lts purchasing

each licensee to

e, sell and instal-l the

sold them to petitioner

4, Pet i t ioner,  dur ing the years ln issue, sold

lndlvidual basistt. 0ther

s lssues by pet l t ioner.

enses to individuals

and corporat lons for the exclusive r ight to sel l  pet l t i r rs automatic vent

purchased the unitdampers wl.thin specified geographlcal- areas. The lice

f ron pet i t loner and sold l t  to the consumer. Pet i t lone also earned conmissions

market the dampers wlthin the Licenseets terr i tory.  Na ional recelved a

commlssion of 20 percent of the sales pr ice of each d r.  Nat ional was

tracted the



-3-

instal lat ion of the units to Electr ic whl.ch instal led t

Nat ional for the Lnstal lat iool .

5.  In fLscal-  year ended November 30, 1979, 75.6

National was derived from sales to and lnstallations c

E lec t r i c  was  inac tLve  dur ing  1979.  In  1980,  73 .92  per

was derived from sal-es and instal-l-ations between it and

percent of Electr icfs income was derlved from instal lat

Nat lonal- .  In 1981, 48.34 percent of Nat lonalfs lncome

and instal lat ions between l t  and pet i t ioner and 90.42

lncome was derl-ved from lnstallations subcontracted by

was qual i f ied to f i le on a comblned basis wlth l ts subs

provided lts accountants wlth the lnformatlon necessary

to f l le a comblned report .  Due in part  to the l l lness

charge of pet i t ionerts account,  the comblned reports we

request lng permLssion. Pet i t ioner argues that due to i

accountants and the lllness of its accountant at the t

reasonable cause for fai l ing to request pr ior permlssi

6. In Januaryr 1981, pet i t ionerts accountants adv d pet l t ioner that l t

It is unclear when title to
Lt appears that part of the
between the conpanies. No

the vent dampers pas
sales process involved

contracts were of fered

dampers and charged

rcent of the income of

rged to pet i t ioner.

t of Natfonal-rs income

pet i t ioner  and 89 . f3

ns subcontracted by

derived from sales

rcent  o f  E lec t r i c fs

t lonal.

iar les. Pet i t loner

to request permission

f the accountant ln

f l led wi thout  f l rs t

re l iance on i ts

of fil ing' there was

and such permission

relevant part :

taxpayer, whlch
tantl.al-I-y al-l the

to the consumer but
mere ttpapertt transactlons
n evidence.

should be granted retroact ively.

CONCLUSIONS OF LAW

A. That sect lon 21I.4 of the Tax Law provldes, in

ttln the discretion of the tax conmission, any
owns or controls el ther direct ly or indirect ly
capital  stock of one or more other corporat ions.. . y be required or
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permitted to make a report on a combined basis
o ther  corpora t lons .  .  . t t .

ring any such

B. That 20 NYCRR 6-2.4(a),  appl icable to taxable

a f te r  January  1 ,  1976,  p rov ides :

rs beginnlng on or

"A taxpayer must make a written request for lon to fil-e a
he Tax Conrmlssion
l ts  taxable year .

te a request for

C. That,  as art iculated in the Matter of Wal-ker raving Corporatlon'

State Tax Comission, June 6, I97Ir  the f i l - ing of comb returns ls not a

facts necessary tostatutory rlght on the part of the taxpayer. The detai

determlne whether permission for combined fil-ing should be sought from the

Conrmlssion are available to the taxpayer at the time franchise tax

reports are due; and, except under unusual clrcumstanc , the taxpayer has no

comblned report .  The request must be recelved by
not later than thir ty (30) days after the close of
A report  f i led on a comblned basis does not const l
pernlssion to f l le a combLned report ."

need of an extended perlod to determine whether permiss

An |taccounting oversighttt does not constltute such an

as would ent i t le pet i tLoner to f i le retroact ive combi

Scholast ic Bus Servlce, State Tax Commlssion, October 2

the account lng f l rm does not  cause the fa i lure to req t  permission to be

n shoul-d be requested.

raordinary circumstance

reports.  Matter of

1981.  An l l lness  a t

tlng pernisslon to

to reasonable cause

the reasonabLe

pay tax, not to the

r t s .

anythlng more than an oversight and does not htarrant gr

f l1e retroact ively.  Pet l t lonerts arguments with respec

for fal lure to request permission are without meri t  b

cause standard applies to the failure to flLe returns

faLlure to tinely reguest permission to flLe combined r



D. That the pet i t ion of

def ic iency lssued October 28,

DATED: Albany, New York

AUG 21 1985

-5-

Fuel Boss, Inc. l -s denied

1983 are sustained.

STATE TA)(

PRESIDENT

and the notlces of


